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Bill Taylor - Safety
- Project Updates
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@ SAFETY INCIDENCE RATES
| Countdown to Closure - Winter 2004 |
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SPACE MANAGEMENT

Countdown to Closure - Winter 2004

Action Items Status Issues

09/04 — Relocate Administrative and | Relocated DOE and Fluor

Support Personnel Management to the Uno Building

-Uno, Dos, Delta, West Trailer Park Complex
Springdale, Records Cntr and Administration Building
, .
demolition

10/04 — Misc. Structure Removal
- TS-7, Old RIMIA, East

Warehouse Complex

Completed East Trailer Park
Complex demolition

04/05 - Significant Reduction in 421 people moved
Administrative Area’s
Trailers and Utility
Infrastructure

8321.4 12/04 3
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- Excavate 1 million tons of low-level radioactive
byproducts and transport by rail to Envirocare of Utah
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WASTE PITS
Countdown to Closure - Winter 2004

Action Items Status Issues
(projected completion)

Waste Pits processing: Focus on the effective safe
01/05 - Last Loadout of Waste - 91 percent complete shutdown of the dryer and other
Pits Material 130 unit trains shipped: facilities
06/05 - Last Loadout of Above - 829,755 tons Effective continuation of shipping
Waste Acceptance Criteria - 7,712 railcars activities concurrent with railcar
Soils bolster replacement
Train #131 expected to leave
07/05 - Complete Shipping December 8

Operations

09/05 - Complete Safe Shutdown

09/05 - Complete D & D of
Treatment Facility

8321.6 12/04
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ON-SITE DISPOSAL FACILITY

» Design, construct and operate the 2.9 million

cubic yard capacity On-Site Disposal Facility .

8321.7 12/04 ‘ | e S



/ =~ 577
ON-SITE DISPOSAL FACILITY
Countdown to Closure - Winter 2004

Action Items
(projected completion)

12/04 - Cell 8 Liner Construction
06/05 - Cell 4 Cap Construction
09/05 - Cell 5 Cap Construction
11/05 - Cell 6 Cap Construction
12/05 - Cell 7 Cap Construction
03/06 - Cell 8 Cap Construction

Status
(as of 11/30/04)

Cell 1 - Complete

Cell 2 - Complete

Cell 3 - Complete

Cell 4 - Capping in progress
Cell 5 - 54 percent filled
Cell 6 - 43 percent filled
Cell 7 - 10 percent filled
Cell 8 - Liner complete

Placed over 1.8 million cubic
yards of contaminated soil and
debris

Issues
Uncertainty of OSDF capacity

. needs

Uncertainty of Silos Project D&D

schedule and impacted debris
volume

8321.8 12/04

e




« Remediate and dispose of contaminated soil
» Certify site as “clean” and perform restoration

8321.9 1204 | TN



SOILS
Gountdown to Glosure - Winter 2004

‘“f5770

Action Items
(projected completion)

12/04 - Excavate abandoned
outfall line

03/05 - Area 4B Excavation

05/05 - Waste Pits and Treatment
Facility Soil Excavation

05/05 - Silos Footprints Excavation
06/05 - Rail yard removal
10/05 - Area S Excavation
12/05 - Area 7 Excavation

Status

On-site soil certification:
- 65 percent complete

Off-site soil certification:
- Continue abandoned outfall
line excavation

Continue site preparation and
Small-scale removal of above
WAC materials around Waste
Pits 4, 5, 6 and the Clearwell

Continue concrete breaking,
excavation and/or hauling from
the Wheel Wash Facility, former
production area and the east
parking lot

Start excavation and
improvement of the road

along the Storm Water
Retention Basin to support
upcoming Silos Project shipping
operations

Issues

Uncertainty regarding impacted
soil volume

Uncertainty regarding natural
resources restoration scope

Uncertainty regarding Silos
Project schedule

8321.10 12/04
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DECONTAMINATION & DEMOLITION
Countdown to Closure — Winter 2004

* Dismantle 255 former production plants, support
structures and associated components

8321.11 12/04
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DECONTAMINATION & DEMOLITION

Countdown to Closure - Winter 2004

Action Items
(projected completion)

12/04 - Silo 3 Conditioning and
Packaging Facility

12/04 - Garage

06/05 - Waste Pits Treatment
Facilities

07/05 - Silos 1, 2, 3 Structures

05/06 - Silos 1 and 2 Treatment
Facility

06/06 - Miscellaneous Structures

Status
Dismantled 174 of 255 buildings

Dismantled 68 Qf 179 trailers

Service Building:
- Continue asbestos abatement
- Continue debris loadout of
west area

Garage:

- Completed asbestos abatement
- Removing asbestos from three
furnaces that were removed

from Quonset Hut #2

Funding

Issues

8321.12 12/04
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AQUIFER AND WASTEWATER
BIIIIIIIIIIIWII to Closure - Willlﬂl‘Zﬂﬂll

» Treat storm water, wastewater and remediate
contaminated portions of the Great Miami Aquifer

8321.13 12/04

:';‘g;“__
o Y.



&

(R

= 877¢

AQUIFER AND WASTEWATER
Countdown to Closure - Winter 2004

Action Items

07/04 - Complete Converted AWWT
(CAWWT) Stage I Design

09/04 - Begin CAWWT Stage I
Construction

09/04 - Shutdown AWWT Phase 111

To Support CAWWT
Construction

02/05 - Begin Full-Scale Operations
of CAWWT

02/05 - Shutdown Phase I and II of
AWWT

07/05 - Shutdown IAWWT
and SPIT

Status

Continue CAWWT construction,
piping prefabrication

Extracted more than 16.1 billion
gallons of groundwater since 1993

Treated more than 10.5 billion
gallons of water since 1993

Removed 6,456 pounds of uranium
since 1993

Issues

pertaining to re-injection

sanitary sewage

Working with USEPA and OEPA
to address comments on the
Groundwater Remedy Evaluation
and Field Verification Plan

Working with USEPA and OEPA
to address CAWWT Stage 11
design concerns about multimedia
filter backwash handling and

8321.14 12/04
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SILLOS 1 AND 2
Countdown to Closure - Winter 2004

« Stabilize 7,900 cubic yards of low-level
waste, package and ship off site for di

8321.15 12/04



SILOS 1 AND 2
Countdown to Closure - Winter 2004

~ 577,

Action Items

09/04 - Start AWR Operations

11/04 - Treatment Facility
Operability Testing Using
Surrogate Material

12/7/04 — Bids due on Request for
Proposal for Commercial

Disposal and/or Off-site
Storage

12/2704 — Approval of ESD for
Off-site Temporary
Storage Prior to Disposal

01/05 — Start treatment operations

02/05 - Complete Decant Sump
Contents Removal

04/05 - Complete AWR K-65
Waste Removal Operations

05/05 - Complete AWR Shutdown

12/05 - Complete Treatment
Operations

Status

AWR Slurry Transfer:
Silo 1 — 94 percent complete
Silo 2 — 9 percent complete

Integrated system operability
tests in progress in Treatment
Facility

Continue additional testing and
operator training through
January in the Treatment Facility

Issues

Heel removal planning and testing

Final waste disposition

Potential for operations delay
which impacts follow-on activities

OEPA request for 15-day

“notification prior to start of

operations

State of Nevada requ'est for 45-day
notice prior to shipping

State of Nevada opposition to
disposal of 11(e)2 waste at NTS

8321.16 12/04
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* Remove 5,100 cubic yards of lOw—leve( ‘waste,
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condition, package and ship off site for,
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SILO 3
Countdown to Closure - Winter 2004
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Action Items

Delayed - Start of Operations

12/7/04 — Bids due on Request for
Proposal for Commercial
Disposal and/or Off-site
Storage

12/27/04 — Approval of ESD for
Off-site Temporary
Storage Prior to Disposal

TBD - First Waste Shipment
TBD - Silo 3 Shutdown

TBD -D & D Silo 3

Status

Facility remains in a readiness
configuration

Surrogate operation scheduled
monthly

Issues

Operation delay which impacts
follow-on activities

OEPA request for 15-day
notification prior to start of
operations

State of Nevada request for 45-day
notice prior to shipping

State of Nevada opposition to
disposal of 11(e)2 waste at NTS

8321.18 12/04
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@ OU4 ESD o
GCountdown to Closure - Winter 2004

Scope:

» Allows the OPTION of temporary off-site

storage of Silos 1, 2 and 3 material prior to
permanent off-site disposal.

* Maintains all requirements for treatment,
packaging and transportation as specified by the

current Silos 1, 2 and 3 remedies.

8321.19 12/04



OU4 ESD - 577¢
Countdown to Closure - Winter 2004

Scope (Cont.)e

* Maintains all current criteria for protection of
human health and the environment specified by
the current Silos 1, 2 and 3 remedies.

o Applicable or Relevant and Appropriate
Requirements
o Transportation risk criteria

o Off-site management of Silo materials in
accordance with DOE Orders and/or

NRC criteria

8321.20 12/04

g
W




-

@ OU4 ESD oo
GCountdown to Closure - Winter 2004

Scope (cont):

» Maintains current endpoint of OU4 remedy.

o Protective permanent off—31te disposal of
Silo contents

o D&D of SllQ structures and
Remediation Facilities

8321.21 12/04




OU4 ESD | ~~'5770
Countdown to Closure - Winter 2004

Constraints On Off-Site Storage:

» The material must be processed' and packaged
in accordance with current remedies prior to

transporting to off-site storage.

 Storage must be at:

o Government owned facility in accordance
with appropriate DOE Order/regulations; or

o Commercial facility permitted by the NRC
or state agency

8321.22 12/04




- 5770

@ OU4 ESD
Countdown to Closure - Winter 2004

Constraints On Off-Site Storage (con.):

* Permanent disposal 1s required after a storage
limit of two years.

* Under no circumstances may the Silo material be
returned to Fernald.

» Transportation to the storage facility and any

subsequent transportation for disposal must meet
DOT requirements and transportation risk criteria
specified by the current remedy.

8321.23 12/04



OU4 ESD R
Countdown to Closure - Winter 2004

Reasons for the Change:

* Legal issues raised by the Nevada Attorney
General regarding disposal at the NTS.

* DOE, U.S.EPA and OEPA’s position remains that
NTS disposal is legal, compliant and protective.

« DOE is committed to assuring that stakeholder
issues are resolved prior to proceeding with

disposal.

8321.24 12/04
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@ OU4 ESD _
Countdown to Closure - Winter 2004

Reasons for the Change (con.:

* Delaying scheduled retrieval, processing and off-

site transportation pending resolution of Nevada
Attorney General 1ssues would result in significant
impacts on cost, schedule and public risk.

* Proceeding with scheduled retrieval, processing
and off-site transportation is necessary to:

o Minimize risk to the public and the

environment due to continued storage of
untreated silo materials

. . » .
. ) ‘73* LT
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o Maintain 2006 closure schedule

8321.25 12/04




@ OU4 ESD -
Countdown to Glosure - Winter 2004

Impacts of Delaying Processing and
Off-Site Transportation:

» Silo 3 Remediation Facility is operational.

» Silos 1 and 2 Remediation Facility is expected
to demonstrate readiness for operation in
January 2005.

8321.26 12/04




= 5:170

OU4 ESD .
Countdown to Closure - Winter 2004

Impacts of Delaying Processing and
Oft-Site Transportation (con.):

» Significant costs and risks are associated with
maintaining operational status:

o Maintaining personnel on standby status
o Equipment maintenance

o Cost and risk of unsuccessful startup increases
overtime
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OU4 ESD s
Countdown to Glosure - Winter 2004

Impacts of Delaying Processing and
Oft-Site Transportation (cons,):

* Cost and schedule impact the Fernald closure:
o Day-for-day delay in completing closure

o Maintaining D&D and soil remediation readiness

o Maintaining site infrastructure and support

programs to sustain completion of OU4
remediation, D&D and soil disposal

o Management of the ‘open’ OSDF while awaiting
receipt of D&D debris and soil

- PN §
8321.28 12/04 = P340
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@ OU4 ESD
Countdown to Closure - Winter 2004

Status and Path Forward:

* Draft ESD was approved by OEPA (11/10/04)
and the U.S.EPA (11/12/04).

* Draft Final ESD,Was 1ssued on 11/15/04:
o Available in the PEIC and the Fernald website

(http://www.fernald.gov/Future/PDFs/Doc041115rwhstvdoc.PDF)

o Notice of availability was sent to stakeholders
and state agencies

8321.29 12/04 S
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OU4 ESD .
Countdown to Glosure - Winter 2004

Status and Path Forward (cons):

* Public comment was initiated 11/18/04 and
will close 12/27/04. |

* Public comments will be appropriately

addressed in the Final ESD submitted for DOE
and U.S. EPA approval.

. 8321.30 12/04 .
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GCountdown to Glosure - Winter 2004
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Fluor Fernald Operating Fluor Fernald &
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SPACE MANAGEMENT
Gountdown to Closure - Winter 2004

Action Items Status | Issues

09/04 — Relocate Administrative and | Relocated DOE and Fluor
Management to the Uno Building
Support Personnel

-Uno, Dos, Delta, West Trailer Park Complex
Springdale, Records Cntr. and Administration Building
demolition

10/04 — Misc. Structure Removal .
- TS-7, Old RIMIA, East Completed East Trailer Park

Warehouse Complex Complex demolition

04/05 - Significant Reduction in 421 people moved

Administrative Area’s
Trailers and Utility
Infrastructure

8321.4 12/04 _ D
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+ Excavate 1 million tons oflow-level radioactive
byproducts and transport by rail to Envirocare of Utah
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WASTE PITS
Countdown to Closure - Winter 2004

Action Items
(projected completion)

01/05 - Last Loadout of Waste
Pits Material

06/05 - Last Loadout of Above
Waste Acceptance Criteria
Soils

07/05 - Complete Shipping
Operations

09/05 - Complete Safe Shutdown

09/05 - Complete D & D of
Treatment Facility

Status

Waste Pits processing:
- 91 percent complete

130 unit trains shipped:
- 829,755 tons
- 7,712 railcars

Train #131 expected to leave
December 8

Issues

Focus on the effective safe
shutdown of the dryer and other
facilities

Effective continuation of shipping
activities concurrent with railcar
bolster replacement

8321.6 12/04
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ON-SITE DISPOSAL FACILITY

- Design, construct and operate the 2.9 million
cubic yard capacity On-Site Disposal Facility
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ON-SITE DISPOSAL FACILITY
Gountdown to Glosure - Winter 2004

Action Items
(projected completion)

12/04 - Cell 8 Liner Construction

06/05 - Cell 4 Cap Construction
09/05 - Cell 5 Cap Construction
11/05 - Cell 6 Cap Construction
12/05 - Cell 7 Cap Construction
03/06 - Cell 8 Cap Construction

Status
(as of 11/30/04)

Cell 1 - Complete

Cell 2 - Complete

Cell 3 - Complete

Cell 4 - Capping in progress
Cell 5 - 54 percent filled
Cell 6 - 43 percent filled
Cell 7 - 10 percent filled
Cell 8 - Liner complete

Placed over 1.8 million cubic
yards of contaminated soil and
debris

Issues

Uncertainty of OSDF capacity
needs

Uncertainty of Silos Project D&D
schedule and impacted debris

volume

ngo élW
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» Remediate and dispose of contaminated soil
« Certify site as “clean” and perform restoration




Countdown to Closure - Winter 2004

Action Items
(projected completion)

12/04 - Excavate abandoned
outfall line

03/05 - Area 4B Excavation

05/05 - Waste Pits and Treatment
Facility Soil Excavation

05/05 - Silos Footprints Excavation
06/05 - Rail yard removal
10/05 - Area S Excavation
12/05 - Area 7 Excavation

Status

On-site soil certification:
- 65 percent complete

Off-site soil certification:

- Continue abandoned outfall
line excavation

Continue site preparation and
Small-scale removal of above
WAC materials around Waste
Pits 4, 5, 6 and the Clearwell

Continue concrete breaking,
excavation and/or hauling from
the Wheel Wash Facility, former
production area and the east
parking lot

Start excavation and
improvement of the road

along the Storm Water
Retention Basin to support
upcoming Silos Project shipping
operations

Issues

Uncertainty regarding impacted
soil volume

Uncertainty regarding natural
resources restoration scope

Uncertainty regarding Silos
Project schedule

YL

8321.10 12/04
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DECONTAMINATION & DEMOLITION
Countdown to Closure — Winter 2004

» Dismantle 255 former production plants, support
 Structures and associated components

£35S -' .-.
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DECONTAMINATION & DEMOLITION
Countdown to Closure - Winter 2004

Action Items
(projected completion)

12/04 - Silo 3 Conditioning and
Packaging Facility

12/04 - Garage

06/05 - Waste Pits Treatment
Facilities

07/05 - Silos 1, 2, 3 Structures

05/06 - Silos 1 and 2 Treatment
Facility

06/06 - Miscellaneous Structures

Status
Dismantled 174 of 255 buildings
Dismantled 68 Qf 179 trailers

Service Building:
- Continue asbestos abatement
- Continue debris loadout of
west area

Garage:

- Completed asbestos abatement
- Removing asbestos from three
furnaces that were removed

from Quonset Hut #2

Funding

Issues

8321.12 12/04
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AQUIFER AND WASTEWATER

Gountdown to Closure - Winter 2004

o Treat storm water, wastewater and remediate
contaminated portions of the Great Miami Aquifer

jo4,
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AQUIFER AND WASTEWATER
Countdown to Glosure - Winter 2004

Action Items Status Issues
07/04 - Complete Converted AWW1 | Continue CAWWT construction, | | woriing with USEPA and OEPA
(CAWWT) Stage I Design piping prefabrication | to address comments on the

Groundwater Remedy Evaluation

09/04 - Begin CAWWT Stage I Extracted more than 16.1 billion . . .
C . ¢ \ and Field Verification Plan
onstruction gallons of groundwater since 1993 pertaining to re-injection
09/04 - Shutdown AWWT Phase 111 e
To Support CAWWT Treated more than 10.5 billion

gallons of water since 1993 Working with USEPA and OEPA
to address CAWWT Stage II
02/05 - Begin Full-Scale Operations | | Removed 6,456 pounds of uranium| | design concerns about multimedia

Construction

of CAWWT : since 1993 filter backwash handling and
02/05 - Shutdown Phase I and II of sanitary sewage

AWWT
07/05 - Shutdown IAWWT

and SPIT

8321.14 12/04 ' - e
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» Stabilize 7,900 cubic yards of low-level
waste, package and ship off site for disposal

8321,3’%.1 26045~ 3]
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S SILOS 1 AND 2

Countdown to Closure — Winter 2004

Action Items Status Issues
09/04 - Start AWR Operations AWR Slurry Transfer: g7 Heel removal planning and testing
11/04 - Treatment Facility Silo 1 —94 percent complete Final N |
ted
Operability Testing Using Silo 2 — 9 percent complete inal waste disposition
Surrogate Material 10 b . del
ili otential for operations dela
12/7/04 - Bids due on Request for Integ.r ated systen} operablity which impactspfollow-on actii"ities
b |y Proposal for Commercial ;?St§lf“ progress in Treatment

™™ pisposal and/or Off-site acility 'OEPA request for 15-day

torage Continue additional testing and zo'e:f;ct?(:)sn prior to start of
12/27704 + Approval of ESD for operator training through P

Off-site Temporary January in the Treatment Facility

State of Nevada requyest for 45-day

/15 |4 . X
’ Storage Prior to Disposal notice prior to shipping

01/05 — Start treatment operations

- b
02/05 - Complete Decant Sump | 55 g/ S}M‘%’ (// State of Nevada opposition to
Contents Removal 7 disposal of 11(e)2 waste at NTS

04/05 - Complete AWR K-65
Waste Removal Operations

05/05 - Complete AWR Shutdown

12/05 - Complete Treatment
Operations

8321.16 12/04 .3
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SILO 3 |

Gountdown to Closure - Winter 200

* Remove 5,100 cubic yards of low-level waste,
condition, package and ship off site for disposal
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SILO 3
Countdown to Closure - Winter 2004

Action Items

Delayed - Start of Operations

12/7/04 — Bids due on Request for
Proposal for Commercial
Disposal and/or Off-site
Storage

12/27/04 — Approval of ESD for
Off-site Temporary
Storage Prior to Disposal

TBD - First Waste Shipment
TBD - Silo 3 Shutdown

TBD-D & D Silo 3

Status

Facility remains in a readiness
configuration

Surrogate operation scheduled
monthly

Issues

Operation delay which impacts
follow-on activities

OEPA request for 15-day
notification prior to start of
operations

State of Nevada request for 45-day
notice prior to shipping

State of Nevada opposition to
disposal of 11(e)2 waste at NTS

8321.18 12/04
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GCountdown to Closure - Winter 2004

“Scope:

o Allows the @PTI®N of temporary off-site

storage of Silos 1, 2 and 3 material prior to
permanent off-site disposal.

» Maintains all requirements for treatment,
packaging and transportation as specified by the
current S1los 1, 2 and 3 remedies.

Koy B~ . }:a ¢ R
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= ”7@7 N OU4 ESD
Countdown to Closure - Winter 2004

Scope (cont):

* Maintains all current criteria for protection of
human health and the environment specified by
the current Silos 1, 2 and 3 remedies.

o Applicable or Relevant and Appropriate
Requirements
o Transportation risk criteria

o Off-site management of Silo materials in
accordance with DOE Orders and/or

NRC criteria

. oy
8321.20 12/04 , N AR |
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@ Ovu4 ESD
Countdown to Closure - Winter 2004

Scope (cont):

* Maintains current endpoint of OU4 remedy.

o Protective permanent off-site disposal of
Silo contents

o D&D of Silo structures and
Remediation Facilities

| 832921 Mg 34 L0
¥ ﬂ':g‘i"‘ 2
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OU4 ESD ‘
@ Countdown to Closure - Winter 2004

Constraints On Off-Site Storage:

* The material must be processed and packaged
in accordance with current remedies prior to

transporting to off-site storage.

 Storage must be at:

o Government owned facility in accordance
with appropriate DOE Order/regulations; or

o Commercial facility permitted by the NRC
or state agency

8321.22 12/04
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@ ®U4 ESP
Countdown to Closure - Winter 2004

Constraints @n @ff-Site Sterage (con.):

* Permanent disposal 1s required after a storage
limit of two years.

e Under no circumstances may the Silo material be
returned to Fernald.

 Transportation to the storage facility and any
subsequent transportation for disposal must meet
DOT requirements and transportation risk crlterla
spemﬁed by the current remedy.

. -, A\’ :
8321.23 1240ds 4,‘. "
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@ OU4 ESD ~
Countdown to Closure - Winter 2004 -

Reasons for the Change:

* Legal issues raised by the Nevada Attorney
General regarding disposal at the NTS.

* DOE, U.S.EPA and OEPA’s position remains that
NTS disposal is legal, compliant and protective.

« DOE is committed to assuring that stakeholder
issues are resolved prior to proceeding with
disposal.

8321.24 12/04
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OU4 ESD
Countdown to Closure - Wmter 2004

Reasons for the Change (Cjont.).

» Delaying scheduled retrieval, processing and off-

site transportation pending resolution of Nevada
Attorney General issues would result in significant
impacts on cost, schedule and public risk.

» Proceeding with scheduled retrieval, processing
and off-site transportation 1s necessary to:

/JOOQJ/\}@ |
A W o Minimize risk to the public and the
U e environment due to continued storage of
N untreated silo materials

/y‘”Q o Maintain 2006 closure schedule
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‘ @ OU4 ESD
Countdown to Closure - Winte_r 2004

Impacts of Delaying Processing and
Off-Site Transportation:

* Silo 3 Remediation Facility 1s operational.

» Silos 1 and 2 Remediation Facility is expected
to demonstrate readiness for operation in
January 2005.

8321.26 12/04 .
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@ OU4 ESD |
Gountdown to Closure - Winter 2004

Impacts of Delaying Processing and
Off-Site Transportation (cons,):

* Significant costs and risks are associated with
maintaining operational status:

o Maintaining personnel on standby status
o Equipment maintenance

_Cestand risk of unsuccessful startup 1ncreases

ove/x/’ime

8,321:22;;29{’.. .
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@ OU4 ESD
Countdown to Closure - Winter 2004

Impacts of Delaying Processing and
Off-Site Transportation (con.:
* Cost and schedule impact the Fernald closure:
o Day-for-day delay in completing closure

o Maintaining D&D and soil remediation readiness

o Maintaining site infrastructure and support

programs to sustain completion of OU4
remediation, D&D and so1l disposal

o Management of the ‘open’ OSDF while awaiting
; receipt of D&D debris and soil

8321.28 12/04 & ~ o v
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| @ OU4 ESD |
Countdown to Closure - Winter 2004

Status and Path Forward:

» Draft ESD was approved by OEPA (11/10/04)
and the U.S.EPA (11/12/04).

o Draft Final ESD was 1ssued on 11/15/04:
o Available in the PEIC and the Fernald website

(http://www.fernald‘. gov/Future/PDFs/Doc041115rwhstvdoc.PDF)

o Notice of availability was sent to stakeholders
and state agencies

8321,29 1p/04 .
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Status and Path Forward (cons):

e Public comment was 1nitiated 11/18/04 and
will close 12/27/04.

* Public comments will be appropriately

addressed in the Final ESD submitted for DOE
and U.S. EPA approval.

. 8321.30 12/04

@ OU4 ESD
Countdown to Closure - Winter 2004
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1.0 INTRODUCTION TO THE SITE AND STATEMENT OF PURPOSE

1.1 BACKGROUND

The Fernald Closure Project (FCP) is a former uranium processing facility loc‘ated in Hamilton and Butler
Counties, Ohio approximately 18 miles northwest of Cincinnati, Ohio. The FCP is owned by the United
States Department of Energy (DOE). In November 1989, the FCP site (formerly the Feed Materials
Production Center [FMPC] and then the Fernald Environmental Management Project [FEMP]) was
included on the National Priorities List established under the Comprehensive Environmental Response,
Compensation, and Liability Act, as amended (CERCLA). The DOE is the lead agency for remediation
of the FCP pursuant to the Consent Agreement as Amended under CERCLA Sections 120 and 106(a) (the
ACA) signed with U.S. EPA in September 1991. The Ohio Environmental Protection Agency (OEPA) is

also participating in the cleanup process at the site.

Operable Unit 4 is one of the five operable units identified in the ACA and consists of Silos 1, 2, and 3
and their contents, the empty Silo 4, and associated facilities. Disposal of treated Silos 1, 2, and 3
material as 11e.(2) byproduct material at the NTS was originally proposed by the DOE as a protective,
compliant disposal option in the original Proposed Plan for Operable Unit 4 in February 1994. After
formal public review by regulators and stakeholders in Ohio and Nevada, the DOE and U.S. EPA
specified treatment by vitrification, followed by offsite disposal at the NTS, as the selected remedy for
Silos 1, 2, and 3 material in the December 7, 1994 OU4 ROD. The DOE has maintained the involvement
of regulators and stakeholders in the state of Nevada on a continuing basis since finalizing the OU4 ROD.

This involvement has included:

* Numerous briefings and 16 public meetings and hearings in Nevada during reevaluation and
modification of the OU4 remedy; :

o Tours of the FCP, and the processing facilities for the Silo materials for members of the Nevada
Test Site Citizens Advisory Board INTSCAB);

e Status reports and formal and informal briefings on plans and status of FCP activities for the
Nevada Department of Environmental Protection (NDEP); and

* Maintaining representatives of the NDEP as standing members on the NTS Waste Acceptance
Review Panel, responsible for reviewing and recommending approval of waste streams proposed
for disposal at the NTS.

Subsequent revisions to the remedy for Silo 3 (Explanation of Significant Differences (ESD) in March
1998, and ROD Amendment in September 2003) modified the selected remedy for Silo 3 to treatment to
the extent practical to reduce dispersability and mobility of heavy metals, followed by off-site disposal at
the NTS or an appropriately permitted commercial disposal facility (PCDF).
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Revisions to the remedy for Silos 1 and 2 (ROD Amendment in June 2000 and ESD in November 2003)
modified the selected remedy for Silos 1 and 2 to treatment by chemical stabilization, followed by off-site

disposal at the NTS or a PCDF.

1.2 CIRCUMSTANCES GIVING RISE TO PREPARATION OF AN ESD FOR
OPERABLE UNIT 4

Since the Operable Unit 4 ROD Amendment and its subsequent modifications were finalized, the DOE
and U.S. EPA have evaluated alternatives for ensuring implementation and completion of the remedy in
the most expeditious manner. The primary circumstance giving rise to this evaluation involves legal
issues raised by the state of Nevada concerning the currently identified disposal remedy. As documented
in recent letters from the Attorney General of the State of Nevada to the DOE (letters dated April 13,
2004, and August 23, 2004) the Nevada Attorney General has requested that DOE respond to several
legal issues concemning disposal of the treated Silo materials at the NTS. These letters, and the DOE’s

response, are contained in Attachment 1 of this ESD.

DOE’s efforts to resolve the issues with the State of Nevada have included:

Discussions with the State of Nevada
~ Creation of a DOE team to find and implement potential solutions to issues raised
o April 30, 2004 commitment to review legal issues raised by Nevada Attorney General, and to
provide 45-day notification prior to initiating shipment of Silo material to the NTS
e July 28, 2004 letter to the State of Nevada clarifying DOE’s legal position that disposal at the
NTS in accordance with the 1994 ROD is legal, protective, and compliant
It is U.S. EPA’s and DOE’s position that the current OU4 remedy, originally specified in 1994 with input
from regulatory agencies and stakeholders in the states of Ohio and Nevada, is legal, compliant, and fully

implementable. A September 27, 2004 letter from the U.S. EPA Region V to the DOE states:

“Historically, disposal of Silo materials at the Nevada test Site (NTS) has been a component of
the Silos Project remedy since 1994 as stated in the 1994 Record of Decision for Remedial
Actions for Operable Unit 4(ROD). Off-site disposal of the Silo materials is also a key
component of the ‘balanced approach’ that included Ohio stakeholder acceptance of a 2-million
cubic yard onsite disposal facility at Fernald. DOE expended great effort to work with the State

of Nevada and its stakeholders to ensure the disposal of Silo materials at NTS.”

Although the DOE remains committed to the disposal component of the current remedy, the DOE is also

committed to resolving the issues raised by the Attorney General of the State of Nevada in the most
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expeditious manner. Therefore, it is DOE’s position that the changes addressed under this ESD are

required in order to:

e Maintain continuing progress towards completing treatment and off-site disposal of the
Silo materials in the most cost-effective and expeditious manner;

e Minimize risk to the public and the environment due to continued storage of silo
materials in their in current configuration as soon as possible;

e Maintain progress towards the scheduled 2006 closure of the FCP; and

e Continue to honor its comunitment to respond to stakeholder concemns.

The change addressed under this ESD consists of allowing the option for temporary offsite storage of Silo

‘materials, after necessary treatment, prior to permanent offsite disposal at the NTS and/or a PCDF.

1.3 REGULATORY BASIS

Pursuant to Section 117 of CERCLA as amended and the National Oil and Hazardous Substances
Pollution Contingency Plan (NCP) at 40 CFR 300.435(¢c)(2)(i), an ESD document should be published
when “differences in the remedial or enforcement action, settlement, or consent decree significantly
change but do not fundamentally alter the remedy selected in the ROD with respect to scope,
performance, and cost.” The OU4 ROD has always provided for off-site management of the Silo
materials in the form of transportation to and disposal at a protective off-site facility. As defined by this
ESD, temporary offsite storage at a government-owned facility or a properly permitted commercial
facility is a form of offsite management in accordance with the same criteria applied under the current
ROD. In addition, since the revised remedy would 1) maintain the final remedy of protective, permanent
offsite disposal of silo material; 2) limit offsite storage to a finite period of time prior to bermanent offsite
disposal, 3) maintain all current criteria for treatment, packaging, transportation & disposal; and 4)
preclude return of the material to FCP; there is a significant but not a fundamental change to the scope,
performance, or cost of the remedy. Adding the option for temporary offsite storage prior to final

disposal represents a significant, but not fundamental, change to the current OU4 remedy.

1.4 ADMINISTRATIVE RECORD

This ESD will become part of the Administrative Record pursuant to 40 CFR 300.825(2)(2). This ESD,
as well as the supporting information, will be available to the public at the Public Environmental
Information Center (PEIC), 7400 Willey Road, Hamilton, Ohio. The PEIC is open from 7:30 a.m. to 5:00
p.m. on Tuesday and Thursday and may be contacted at (513) 648-5051.
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2.0 SITE HISTORY, CONTAMINATION, AND SELECTED REMEDY

2.1 SUMMARY OF SITE OPERATING HISTORY

Operating as the FMPC between 1951 and 1989, the site produced high purity uranium metal products in
support of national defense programs. The site consists of approximately 1,050 acres encompassing three
primary areas: the former production area, the waste storage area, and adjacent forest/pasture land. The
former production area is a 136-acre tract at the center of the site. The waste storage area, which includes
the OU4 area, is located west of the former production area. In 1989, operations ceased and efforts were

focused on environmental restoration and waste management activities. In 1991, the site name changed

to the FEMP to recognize this new emphasis. In 2003, the site name changed again to the FCP to reflect

the increased focus on final site closure.

The ACA organized the remediation of the FCP into five operable units. Operable Units 1 through 4 are
considered source operable units while Operable Unit 5 encompasses all environmental media, both on

and off FCP property. The final remedial actions include: facility decontamination and dismantlement;

‘on-site disposal of the majority of contaminated soil and debris; off-site disposal of the contents of Silos

1 and 2, Silo 3, waste pit material, nuclear product inventory, low-level waste, mixed waste, and limited
quantities of soil and debris not meeting on-site waste acceptance criteria; and treatment of contaminated
groundwater to restore the Great Miami Aquifer. Records of Decision have been finalized for all five
operable units, and current site activities consist entirely of implementing remedial actions in accordance

with the final RODs, and enforceable milestones established under the ACA.

DOE’s current baseline schedule forecasts the completion of the OU4 remedy by March 31, 2006. The
DOE has completed construction and testing of facilities described in the OU4 remedy selection and
remedial design/remedial action documents to retrieve, treat, and package material from Silos 1, 2, and 3
for off-site disposal. DOE has initiated the process of transferring material from Silos 1 and 2 into tanks
for storage pending subsequent transfer to the Silos 1 and 2 Remediation Facility for treatment and

packaging.

DOE and U.S. EPA have recently agreed to extend milestones for initiating operation of the Silo 3 and
Silos 1 and 2 Remediation facilities, in recognition of the issues discussed in this ESD. Facilities,

personnel, and support systems are in place, however, to support completing the processing, packaging
and offsite disposal of the Silos 1, 2, and 3 material, as well as subsequent remediation and site closure

activities, in accordance with the current approved ROD and baseline schedule. DOE and U.S. EPA
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agree that the change described by this ESD, which affords DOE flexibility to use temporary offsite

storage if required, will further ensure completion as currently scheduled.

The option of off-site interim storage is necessary because the Nevada Attorney General recently
requested that the DOE respond to concerns regarding disposal of the Silo materials at NTS as specified
in the 1994 OU4 ROD (letters dated April 13, 2004, and August 23, 2004). While DOE and U.S. EPA
believe that the remedy specified in the OU4 ROD is legal, protective, and implementable, DOE prefers
to work with the Nevada Attorney General to resolve his concerns prior to proceeding. However, the
timeframe for completing this process is uncertain and, in the end, it may be preferable to pursue other

off-site disposal options.

Halting progress on processing and offsite disposal of the Silo materials pending resolution of the Nevada
Attorney General’s concerns is impracticable. Not only would DOE risk missing an enforceable
milestone, but facilities, procedures, and qualified and trained workers are currently in place to operate
the complicated processing equipment. Delaying operation of the facilities will result in significant costs
to maintain these resources in a status to allow effective initiation of operation. In addition, delay risks the
‘need for extensive retraining and sigﬁiﬁcant delays in startup schedules and, eventually, the loss of the

key knowledge and resources required to effectively initiate safe operation of the facilities.

In addition, other elements of the Fernald cleanup could be delayed, resulting in substantial cost and
schedule impacts to the overall closure of the FCP. For example, final closure of the On-site Disposal
Facility (OSDF) could be delayed since some demolition debris and contaminated soil from OU4 are

expected to be disposed in the OSDF.

22 CONTENTS OF SH.OS 1,2, and 3

Silos 1 and 2 contain a total of 8,012 cubic yards of 11e.(2) byproduct material and a total of 878 cubic
yards of BentoGrout clay for a total volume of 8,890 cubic yards. The BentoGrout clay layer was added
in 1991 to the Silos 1 and 2 materials in order to reduce the radon emanation. The materials in Silos 1&2
are moisture-rich, silty, and clay-like materials. Radionuclides at significant activity levels within these
silos are actinium-227, radium-226, thorium-230, polonium-210, and lead-210. These radionuclides are
naturally occurring elements found in the original ores. Non-radiological constituents detected in
significant concentrations in Silos 1 and 2 materials include sodium, magnesium, nickel, barium, lead,
calcium, and iron (also naturally constituents from the original ore), and tributyl phosphate (a solvent

used in the former uranium extraction process at the FCP). Tests performed on samples of stored material
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identified that lead could leach from the untreated material in levels that thresholds for leachability as

measured through the toxicity characteristic leaching procedure (TCLP) laboratory test.

Silo 3, contains 5,088 cubic yards of 1le.(2) byproduct material consisting of cold metal oxides, a by-
product material generated during Fernald’s uranium processing operations. The predominant
radionuclide of concern identified within the material is thorium-230, which is produced from the natural
decay of uranium-238. The materials contained in Silo 3 consist of relatively dry, powder-like residues
that were placed in the silo over the time period 1954 to 1957. The residues consist of the metallic and
non-metallic impurities that remained following the extraction of uranium from ore and ore concentrates
in Fernald’s refinery operations during the mid-1950s. The residues were prepared for storage following
a volume reduction and concentration step known as calcining, which is a roasting process in the presence
of lime that serves to remove moisture and convert the impurities to their more stable (less leachable)
oxide form. Following calcining, the dry residues were pneumatically conveyed to Silo 3 for longer-term
interim storage as part of DOE’s ongoing custodial responsibility for tﬁe materials. Silo 3 materials have

a much lower radium content than the K-65 materials, and therefore Silo 3 exhibits a much lower direct

radiation field and has a substantially lower radon-222 emanation rate compared to Silos 1&2. The Silo 3

materials are dry and powdery, with ambient moisture contents ranging from 3 to 10 percent by weight.
Some analyses of Silo 3 material have exhibited levels of four metals (arsenic, cadmium, chromium, and

selenium) such that they can exceed thresholds fbr leachability as measured through the TCLP laboratory

test.

As consistently documented and subj’ected to regulator and public review in the original OU4 ROD
(December 1994) and in its subsequent modifications, the residues contained in Silos 1, 2, and 3 consist
solely of byproduct material under Section 11e.(2) of the Atomic Energy Act of 1954 as amended (AEA),
and have been managed by the DOE pursuant to its authority under the AEA since their original
generation. The designation as 11e.(2) byproduct material acknowledges the origin of the materials and
identifies that they consist of tailings or wastes that were produced by the extraction and concentration of
uranium from ores that were processed primarily for their source material content. The designation as
l1e.(2) material was formally documented in 1984 when the DOE assumed ownership of the residues,
and has been consistently documented and subjected to regulatory agency, state, and public review in the
1994 OU4 ROD and each of its subsequent modifications. Further, Section 312 of the 2004 Energy and
Water Development Appropriations Act (Public Law 108-137) states that the Silo material “shall be
considered byproduct material as defined by Section 1le.(2) of the Atomic Energy Act of 1954, as
amended.” In House Report 108-554, Congress clarifies that “The language included in the Energy and
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Water Development Appropriations Act, 2004 was intended to allow the Department to consider
commercial NRC-regulated disposal options as well as the use of government-owned disposal sites,” such

as the NTS, which do not require NRC licenses.

As 11e.(2) byproduct materials, the residues are statutorily excluded from the definition of solid and
hazardous waste under the Resource Conservation and Recovery Act (RCRA) of 1976; this statutory
exclusion is described in fhe RCRA regulations under 40 CFR 261.4(a)(4). Specific regulatory
requirements for management of the byproduct materials are defined through the AEA regulations and

accompanying DOE Orders, policies and directives.

23 OPERABLE UNIT 4 SELECTED REMEDY

The Operable Unit 4 ROD was signed and effective on December 7, 1994. The following documents
modified the remedy documented in the original ROD:

o Explanation of Significant Differences for Operable Unit 4 Silo 3 Remedial Action, signed and

effective March 27, 1998
e ROD Amendment for Operable Unit 4 Silos 1 and 2 Remedial Action, signed and effective on

July 13, 2000
e ROD Amendment for Operable Unit 4 Silo 3 Remedial Action, signed and effective on

September 24, 2003
e Explanation of Significant Differences for Operable Unit 4 Silos 1 and 2 Remedial Action, signed

and effective November 24, 2003

Each of the remedy modifications identified above was documented, subjected to formal public review,

and approved in accordance with CERCLA and the NCP.

The current selected remedy defined in the OU4 ROD and its subsequent revisions consists of:

* Removal of the contents of Silos 1 and 2 and.the Decant Sump Tank System sludge from the
Silos and transfer to the Transfer Tank Area for storage pending subsequent transfer to the Silos 1
and 2 Remediation Facility;

¢ Complete removal of contents of Silos 1 and 2 and the Decant Sump Tank System sludge from
the Transfer Tank Area followed by treatment using chemical stabilization to attain the disposal
facility waste acceptance criteria;

e Removal of material from Silo 3 by pneumatic and/or mechanical processes, followed by
treatment to the extent practical by addition of a chemical stabilization reagent and a reagent to
reduce dispersability

¢ Off-site shipment and disposal of the treated silo materials at the NTS and/or an appropriately
permitted commercial disposal facility;

* Gross decontamination, demolition, size reduction, and packaging of the Silos 1, 2, and 3
structures and remediation facilities in accordance with the Operable Unit 3 ROD;

— 5770




N —

— 0O YV oo NN bW

W

ESS

= 5770

DRAFT FINAL OU4 ESD
40000-RP-0037, Rev. B
November 2004

e Shipment of the concrete from the Silos 1 and 2 structures for off-site disposal at the NTS or an
appropriately permitted commercial disposal facility;

e Disposal of contaminated soil and debris, excluding concrete from Silos 1 and 2 structures, in
accordance with the FCP On-Site Disposal Facility waste acceptance criteria or an appropriate
off-site disposal facility, such as the NTS or a permitted commercial disposal facility;

e Removal of the earthen berms and excavation of the contaminated soils within the Operable
Unit 4 boundary to achieve the remediation levels outlined in the Operable Unit 5 ROD;

e Appropriate treatment and disposal of all secondary wastes at either the NTS or an appropriately
permitted commercial disposal facility;

e Collection of perched water encountered during remedial activities for treatment at Operable
Unit 5 water treatment facilities;

e Continued access controls and maintenance and monitoring of the stored waste inventories; and
e Institutional controls of the Operable Unit 4 area such as deed and land-use restrictions.

3.0  DESCRIPTION OF SIGNIFICANT DIFFERENCES AND THE BASIS FOR THE
CHANGE

3.1 SUMMARY OF DIFFERENCES

The change to the OU4 remedy defined by this ESD consists of the potential addition of an incremental
step in the offsite management of the silo materials (temporary storage), prior to final disposal in
accordance with the current remedy. The modified remedy will maintain all of the components of the
existing remedy, as described above, unchanged. The change addressed by this ESD is limited to
allowing the option for temporary offsite storage of treated silo materials prior to final offsite disposal in
accordance with the current OU4 remedy. In order to ensure that there is not a fundamental change to

the scope, performance, or cost of the OU4 remedy, the modified remedy will include the following

constraints:

e Temporary offsite storage must be at an offsite government-owned facility in accordance with the
appropriate DOE-orders and other applicable regulations or at a commercial facility appropriately
permitted by the relevant regulatory agency.

e Storage will be limited to a period of two years. No more than two years from the date storage of
material from a particular silo is initiated, the material from that silo must be either 1) :
permanently disposed at the storage facility in accordance with the OU4 remedy and all
applicable regulatory requirements, or 2) transported to the NTS and/or a PCDF for permanent
disposal.

e Under no circumstances will it be allowable for the silo material to be returned to the FCP after it
has been transported to an offsite facility for temporary storage and/or final disposal.

o Transportation from FCP to the storage facility, and any subsequent transportation to a disposal
facility must meet the transportation risk criteria and all other criteria and applicable regulations
specified by the current remedies.
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3.2 BASIS FOR CHANGE

3.2.1 Original QU4 Remedial Action Objectives

The basis for selection of the original remedy for OU4, and for the subsequent modifications, was
attainment of the Remedial Action Objectives for OU4 identified in the OU4 Feasibility Study Report,
issued in February 1994. The original OU4 Remedial Action Objectives consisted of:

o Prevent contact with or ingestion of waste material;
e Prevent release or migration of waste materials to soil, groundwater, surface water, or sediment;

and
e Prevent exposures to waste material that may cause an individual to exceed applicable dose

limits.

' Due to the uncertain structural life of the silos, one of the primary potential exposure pathways identified

in the Baseline Risk Assessment that supported the OU4 FS was the risk of exposure to the release of Silo
material resulting from the structural failure of the silo structure that would be assumed to occur in the
long-term. The expeditious retrieval, treatment and offsite packaging of Silo material, thereby
eliminating the risk to the public and the environment associated with continued storage in the silos, is

critical to the fundamental objectives of the OU4 remedial action.

3.2.2  Uncertainty With Current Off-site Disposal Options and Emergence of Potential New Options

Subsequent to the approval of the 1994 OU4 ROD, the DOE identified commercial disposal facilities
which were either considering or were in the process of obtaining appropriate permitting as potential
additional options for offsite disposal of the treated silo material. Subsequent modifications of the QU4
remedy added the alternative for disposal of treated Silo materials at an appropriately permitted

commercial disposal facility in addition to the already-approved option of disposal at the NTS.

In an effort to proceed to the next steps in the approved remedy in the most expeditious manner, DOE has
evaluated potential alternatives to disposal at the NTS in parallel with its ongoing efforts to resolve the
previously discussed issues with the State of Nevada (Section 1.2). Preliminary evaluation has identified
potential options, such as temporary offsite storage prior to transfer to the NTS or permitted commercial
disposal facility, and alternate offsite disposal locations. These alternate paths could allow continuation
the onsite portions of the OU4 remedy to continue as scheduled, and allow an incremental step towards
permanent offsite disposal, while current efforts to initiate permanent disposal at the NTS and/or a PCDF

are concluded.
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3.2.3 Impact of Delaying OU4 Remedial Actions

The DOE is currently in the final stages of implementing the remediation of the FCP in accordance with
its agreements with U.S. EPA in accordance with the ACA, as well as its commitments to the state of
Ohio and other stakeholders. The final remedial actions defined under the ACA include facility
decontamination and dismantlement; on-site disposal of the majority of contaminated soil and debris; off-
site disposal of the contents of Silos 1 and 2, Silo 3, waste pit material, nuclear product inventory, low-
level waste, mixed waste, and limited quantities of soil and debris not meeting on-site waste acceptance

criteria; and treatment of contaminated groundwater to restore the Great Miami Aquifer.

Facilities for the treatment, and packaging of Silo 3 material have been constructed, tested, and
demonstrated to be ready for safe operation. Facilities for treatment and packaging of Silos 1 and 2
materials have been constructed and are anticipated to be verified as ready for operation in December
2004. While these facilities can be maintained in a state of readiness to allow initiation of operations
within a short period of time, the cost to maintain equipment in operable condition, as well as the time
and cost required to effectively initiate operation, will quickly result in a significant cost impact. These

impacts increase significantly the longer startup is delayed, and include:

Silo 3

e Maintain up to 70 personnel on standby status

e Termination of project personnel; re-staffing and retraining adds six months to schedule for
startup (standby beyond 9 - 12 months)

e While the costs of maintaining the facility in operational status can, for a limited period of
time, be mitigated by temporarily assigning personnel to training and other temporary
activities, standby will eventually require all resources to be maintained on full-time standby
status, resulting in costs of up to $750,000 per month,

Silos 1 and 2

e Maintain up to 200 personnel on standby status

o Standby charges for container vendors for storage of empty containers; standby charges for
transportation vendors (standby beyond one month)

e Termination / settlement charges for demobilization of disposal container and transportation
vendors (standby beyond 6 - 9 months)

¢ Termination of project personnel; re-staffing and retraining adds six months to schedule for
startup (standby beyond 6 - 9 months)

e While the costs of maintaining the facility in operational status can, for a limited period of
time, be mitigated by temporarily assigning personnel to training and other temporary
activities, standby will eventually require all resources to be maintained on full-time standby
status, resulting in costs of up to $3 million per month.
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Further, the ability to maintain this state of readiness decreases over time due to loss of personnel and
degradation of equipment and technical expertise, eventually resulting in a substantial risk of being

unable to effectively initiate operations.

fn addition to the costs and risk impacts on OU4 remediation, delay in implementing the remaining on-
site portions of the OU4 remedy have significant cost and schedule impacts on overall FCP closure.
Removal, treatment, and offsite disposal of the Silo materials, Decontamination and Demolition (D&D)
of the Silo structures and remediation facilities (scheduled for completion by December 2005), and the
subsequent disposition of D&D debris and soil prior to closure of the OSDF, define the critical path for
completion of site closure, currently scheduled for March 31, 2006. Due to their position on the critical
path towards site closure, delaying retrieval and treatment of Silo materials and the subsequent D&D and
soil remediation activities have substantial cost and schedule impacts due to factors such as delaying the
phase-out of the site infrastructure, and impacting the ability to dispose of soil and D&D debris in the
FCP On-site Disposal Facility (OSDF). Potential impacts include:

¢ Day-for-day delay in completing FCP closure

e Maintaining D&D and soil remediation functions in standby awaiting completion of Silo 1, 2,
and 3 remediation facility operations

¢ Maintaining site infrastructure and support programs to support completion of OU4 remediation,
D&D and soil disposition

¢ Management of the OSDF ‘open’, awaiting receipt of D&D debris and soil from OU4.

Based upon current baseline projections, the cost impact of delaying site closure could total up to $20

million per month.

3.2.3 Statement of Significant Difference

The DOE and the U.S. EPA remain committed to timely and cost effective implementation of the current
OU4 remedy, which was proposed, demonstrated to be compliant and protective of human health and the
environment, and approved in accordance with CERCLA and the NCP. Addition of the option for
temporary offsite storage of treated silo material, prior to permanent offsite disposal maximizes DOE’s
ability to achieve the fundamental objectives of the OU4 remedial action and complete closure of the FCP
in a timely and cost effective manner, while honoring its continuing commitment to consider stakeholder
concerns during the remedial action process. The revised remedy still specifies appropriate treatment,
packaging and protective offsite disposal of all Silo 1, 2, and 3 material. Further, if implemented as
specified in this ESD, temporary offsite storage would maintain compliance with all remedial action

objectives, ARARs, and other criteria associated with the current OU4 remedy.
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The potential cost of temporary offsite storage of the Silo materials is not expected to be sufficient to
represent a fundamental change to the overall cost of the remedy. The costs projected in the documents

defining the current remedies are as follows:

Silo 3 Silos 1 and 2°
Transportation: § 1.8 Million Transportation: $14 million
Disposal: $5.4 Million Disposal: $10 million
Total Cost $42.4 Million Total Cost $300 million

'Estimated costs from Revised Proposed Plan for Silo 3, April 2003
! Estimated costs from ROD Amendment for QU4 Silos | and 2 Remedial Actions, June 2000

The actual cost of temporary offsite storage will be determined through the government procurement
process and will depend upon factors including the specifics of the selected offsite facility(s); the material
to be stored (Silo 3, Silos 1 and 2, a fraction of either, or both), and the length of the storage period.
Based upon rough order of magnitude estimates, the maximum cost of temporary offsite storage of Silo 3
and/or Silos 1 and 2 materials for the entire two-year period allowed under this ESD is not expected to
exceed 5-10% of the total estimated cost of the current remedies for these materials. Costs for
transportation from the FCP to a temporary offsite storage facility, and subsequent disposal at either the
storage facility, or at a subsequent offsite facility, will be equivalent to the transportation and disposal
costs estimated for the current remedy. If transportation were to be required from a storage facility to
another offsite facility for disposal, the additional costs would be equivalent to the transportation cost
reflected above. Based upon the above éstilnates, the “worst case” incremental cost of temporary offsite
storage (storage of the material from all three silos for the entire two-year period, with subsequent
transportation to a disposal site) would be significant but not fundamental. Further, the cost, schedule,
and risk-reduction benefits of adding this incremental step in offsite management of the silo material

would outweigh the incremental cost of temporary off-site storage.

Adding the option for temporary offsite storage represents a significant, but not fundamental, change to

the current remedy with respect to scope, performénce, and cost.
4.0 AFFIRMATION OF THE STATUTORY DETERMINATIONS

Considering the new information that has become available and the changes that have been made to the
selected remedy, DOE and U.S. EPA believe that the revised remedy meets all of the statutory
requirements of Section 121 of CERCLA as amended. The revised remedy 1) is protective of human

health and the environment, 2) complies with Federal and State requirements that are legally applicable or
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relevant and appropriate to the remedial action, and 3) since the cost of the revised remedy would remain

proportional to its overall effectiveness, the revised remedy is cost-effective.

5.0 PUBLIC PARTICIPATION

The following is an example of the public participation section — the information will be filled in in detail

after completion of the public comment period.

The draft final ESD was made available for public inspection for formal public comment from November
18, 2004 through December 18, 2004. A notification that included a brief description of the changes
being considered was published in a newspaper of general éirculation, in accordance with 40 CFR
300.435(c)(2)(1). On XXXX, 2004, notification of the availability of the draft final ESD document for
public review and comment appeared in the Cincinnati Enquirer, The Hamilton Journal, and the Harrison
Press. In addition to newspaper notification, post cards announcing this public review and comment

period were mailed to key Fernald stakeholders.

A public briefing on the draft Final ESD was held on xx xx, 2004 at yyyy. A presentation was made by
DOE-FCP on the proposed changes and a question and answer period was conducted. The formal
comment period followed this question and answer period. A court reporter was present to record and

prepare a transcript of the formal comment period.]

As a result of this public comment period, the DOE received comments from XX individuals. A

responsiveness summary to all comments received has been prepared and is Attachment 2 to this final

ESD.
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ATTACHMENT 1

DOCUMENTATION CONCERNING ISSUES RAISED BY THE ATTORNEY GENERAL OF
THE STATE OF NEVADA

1. April 13, 2004 Letter from Brian Sandowval, Attorney General State of Nevada to
Jesse Roberson, DOE Assistant Secretary for Environmental Management

2. April 30, 2004 Letter from Marc Johnston, DOE Deputy General Counsel for
Litigation to Brian Sandoval, Attorney General State of Nevada

3. July 28, 2004 Letter from Lee Liberman Otis, DOE General Counsel to Brian
Sandoval, Attorney General State of Nevada

4. August 23, 2004 letter from Brian Sandoval, Attorney General State of Nevada to
Lee Liberman Otis, DOE General Counsel




STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL

108 N, Carson Street
Carson Clty, Nasvada 89701-4717

Telaphone (775) 884-1100
OVAL p ANN WILKINSON
,Ef\ g{,[,?m/ Fax séltfu)c '684-“'“1108 Azalstant Anornsy Genérat

E-Mall: aginfo@eg.sla.nv.ua

April 13, 2004

Ms. Jessie H. Roberson

Assistant Secretary for Environmental Management
U.S. Department of Energy :

EM-1, Room 5A-014

1000 Independence Ave. S\W.

Wwashington, D.C, 20585

. Re: Planned Shipment of Wastes from Fernald to Nevada Test Site
Dear Ms. Roberson: |

The State of Nevada has been advised that DOE's Environmental Management
division Is intending imminently to ship some 7,000 containers of radioactive waste
rom DOE's Fernald, Ohio site to the Nevada Test Site (“NTS") for disposal. DOE'’s
ffort to bring this dangerous wasté into Nevada is a flagrant violation of applicable
sderal and state laws and, indeed, of DOE's own rules. Even worse, the consequence
f this unlawful action will be ta create an extraordinary public health and environmental
azard in our state. Accordingly, Nevada hereby notifies DOE that we intend to seek
rompt judicial redress to prevent the transport to and disposal of the Fernald wastes at -
TS unless DOE takes immediate action to stop the shipments.

it is Nevada's understanding that the waste destined for disposal at NTS méy
nount to as much as 153.6 million pounds of material from Silos 1 and 2 and Silo 3 at
'rnald, with a volume of at least 14,000 cubic yards, or 378,000 cubic feet.- When -
ibilizatlon is complete, volumes will be substantially greater. We also understand that
zardous constituents in this waste exceed standards established by the Resource
nservation and Recovery Act (“RCRA") for lead and probably other hazardous
bstances (such as selenium); and thus the waste would normally constitute. “mixad
ste” under Nevada's federally appraved RCRA program,

Hawever, according to DOE documents, this waste has been classified by DOE
| EPA as Atomic Energy Act ("AEA") section 11(e)(2) waste, ostensibly providing for
exemption from safe and enviranmentally sound disposal requirements .of RCRA..
'eover, this materjal is evidently of such a high radioactivity ‘concentration that it
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cannot be sent for disposal to Envirscare’s . commercial radioactive waste disposal
facility in Utah, a facility properly licensed by the NRC for safe'.and effective
management of radioactive waste and the chosen disposal location for most of
Fernald's other radioactive wastes; including mixed wastes,

 As discussed in detail below, DOE's designation of this waste as 1 1(e)(2)
material not subject to Nuclear Regulatory Commission (“NRC") or Agreament Stste
regulation blatantly misapplies that section of the AEA. If DOE chooses to classify the
waste as 11(e)(2) waste pursuant to the AEA, then DOE must also comply with the
waste management requirements established thraugh the AEA in conjunction with the

" 11(e)(2) waste dasignation and dispose of the wastes at a facility appropriately licensed
by the NRC or an Agreement State for 11(e)(2) waste disposal. The NTS disposal
facility is clearly not such a facility.

As a fundamental legal mattar, it must be recognized by DOE that the status of
waste as “11(e)(2) waste" is not simply a matter of nomenclature, but explicitly entails
an array of regulatory treatments including, to be sure, an exempfion fram RCRA
requirements under the 1978 Uranium Mill Talllngs Radiation Control Act (*UMTRCA),”
but also affrmative obligations to comply with the other requirements of UMTRCA:
After all, section 11(e)(2) was added to the AEA by UMTRCA. These attributes of
section 11(e)(2) byproduct waste reflect UMTRCA's twofold purpose: '

[Flirst, to close the gap in NRC regulatory jurisdiction over
the nuclear fuel cycle by subjecting uranium and thorium mill
talllngs to the NRC's licensing authority; and second, fo
provide a comprehensive regulatory regime for the safe
disposal and stabjlization of the tailings.

Kerr-McGee Chemijcal Comp. v. NRC, 903 F.2d 1, 3 (D.C. CIr. 1990) (emphasis added).

UMTRCA established regulatory regimes for historical uranium sites (Title 1), .as -

vell as for those that would contlinue operating (Title 1), and conferred regulatory
urisdiction on EPA and’NRC to regulate their activities. DOE's own uranium
'racessing wastes have never been subject to NRC Jurisdiction, Section 1 1(e)(2) was
reated by UMTRCA to deal with uranium mining and processing hazards not within the
JOE complex, authorizing regulation of those hazards by EPA and NRC. DOE cannot
ow call Fernald wastes section 11(e)(2) wastes, a classffication created by UMTRCA
ithout also complying with all the attributes of such a classification that Congress both
tquired in UMTRCA and, as discussed below, explicitly reaffirmed in the Energy and
'ater Development Appropriations Act of 2004. '

- For DOE to avait itself of the benefits of the status of section 11(3)(2)' waste but
'solve itself of any duty to comply with the other requirements of that status—
juirements designed by Congress to assure the safs disposal of radiological and

MRty
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non-radiological materials associated with uranium mining and processing—is a
transparently unlawful usurpation of prerogatives belonging only to Congress. Such a
mansuver would also viclate the safefy requirements of the Atomic Energy Act
applicable to DOE even when it self-regulates, and would fly in the face of requirements
in CERCLA at 42 U.8.C. Section 8621(d)(3) that wastss shall be transferrad only to a
disposal facility operating in full compliance with applicable federal ‘law and all

applicable State requirements.

indeed, escaping from applicable Nevada RCRA disposal safety requirements
appears to be the anly reason for DOE's strange classification of the Fernald materials
as 11(e)(2) waste somehow exempt fram NRC or Agreement State regulation, with the
perverse result that wastes which were too dangerous to go to a permitted, lined, and
adequately monitored facility at Envirecare are now slated for NTS's unpermitted,
unfined, and inadequately maonitored disposal site. As you are aware, waste
reclasslfication of precisely this convenient sort was soundly overruled in DOE's dispute
jast summer with the Natura] Resources Defense Council in federal court in Idaho.

- In any event, even if the Femnald waste is 11(e)(2) waste, it very likely predates
the 1978 UMTRCA and thus would not be eligible for that statute's RCRA. exemptlon.
If, on the other hand, the waste does not predate that statute and is in fact 11(e)(2)
waste, feceral law clearly contemplates its disposal only at an authorized 11(e)(2)
disposal site, and not at a low-level radloactive waste disposal site without such

authorization. . _

The reason for this requirement is obvious. Uranium processing wastes are not
merely low-level wastes, Regulations at 40 C.F.R. Part 192 were designed to deal with
the fact that uranium processing wastes also contain certain quantities of hazardous
constituents.  This is evident in that regulation's establishment of raximum
concentration requirements for hazardous elements such as lead and selenium (see 40
C.F.R. 192, Subpart A, Table 1, and Appendix I. See also NRC's parallel regulations at
10 C.F.R. Part 40, Appendix A). Thus, 11(e)(2) disposal-site licensing contemplates, the
serformance assessment of accompanying quantities of non-radiological- hazardous
slements typically associated with uranium processing. (See, e.g., NRC's 10 C.F.R.
Sart 40, Appendix A Introduction, referring to protection against “nonradiological
1azards” as well as radiological hazards.) The same is not true for low-level radioactive
vaste disposal licensing, even under DOE's self-ragulatory regime as reflected in DOE
drder 435.1-1, which addresses only radiological hazards. i

DOE has no authority to refashion the legal attributes of section 11(e)(2) waste
y simply calling the Fernald material post-1978 11(e)(2) waste that is magically exempt
om all federal and- state hazardous waste regulations and otherwise applicable
'(e)(2) disposal licensing requirements. Indeed, it Is Nevada's understanding that
OE has no plans even to test whether the Fernald wastes, after stabilization, mest the
\iversal treatment standards under the land disposal requirements of RCRA, DOE
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thereby avoids all appropriate sclentific inquiry as to the long-term impacts of hazardous
constituents It would dispose of at NTS—the precise assessment required for every

other 11(8)(2) and RCRA disposal facility In this country.

Any concsivable doubt about DOE's lack of authority to dump the Fernald
11(e)(2) wastes at NTS was put to rest by Congress in the Energy and Water
Development Appropriations Act of 2004 (Publlc Law 108-137, December 1, 2003),
which in Section 312 specifically referred to. the Fernald silo wastes at issue and
required that “ftlhe Nuclear Regulatory Commission or an Agreement Stafe, as
appropriate, shall regulate the material as “11e.(2) by-product material’ for the purpose
of disposition of the material in an NRC-regulated or Agreement State-regulated

facility." (Emphasis added.) NTS, of course, is not such a facility.

As if that ware not enough, DOE's plan to send the Femald silo wastes toa NTS is
also in direct conflict with DOE's Record of Decision (ROD) for the Depariment of
Energy’s Waste Management Program. Treatment and Disposal of Low-Level Waste
and Mixed Low-Level Waste, Amendment of the Record of Decision for the Nevada
Test Site (DOE 8450-01-P). The ROD defines “Low-Level Waste” as “all radioactive
waste not classified as high-level waste, transuranic waste, spent nuclear fuel, or by-
product tailings contalning uranium or thorium from processed ore (as defined in
Section 11(e)2 of the Afomic Energy Act of 7954." (Emphasis added.) While the
Record of Decision for the NEPA documentation completed for the Fernald site
identified “NTS or an appropriately-permitted commercial disposal facility” for
disposition of wastes, we believe any such designation could not summarily override
the Waste Management ROD as it applies to NTS. Moreover, we submit that the
Fernald decision was based on DOE's intent to apply for and obtain a RCRA permit for
disposal of hazardous waste at NTS. We do not believe the Fernald decision
anticipated disposal of thess disputed wastes as merely low-level waste. '

Finally, DOE's own governing manual of regulations for radioactive waste
disposal at NTS, Order M—<435.1-1, clearly prohibits the disposal of over 74,000 cubic
yards—by any measure hardly a “small quantity"—of 11(e)(2) waste at the NTS low-
level waste disposal site. That manual, at Section IV.B(4), provides that “{sjmalf
quanfitfes of 11e.2 byproduct material and naturally occurring radioactive material may
be managed as low-level waste provided they can be managed to meet the
requirements for low-level waste dispasal in Section IV.P [performance requirements] of
this Manual." (Emphasis added.) DOE's Implementation Guide for M-435.1-1 refers to -
the legistative intent of the UMTRCA in further defining “small quantities” of 11(e)(2)
materials that are otherwise "managed by the Department saccording to the
Bquirernents of 40 CFR Part 192 and disposed at specially designed tallings disposal
ites established under the UMTRCA." DQE G435.1-1 at I\V-12 (emphasis added).
'wo specific examples given by DOE of “small quantities” wers “a few vials” and “100
‘ubic meters” of non-eligible wastes. /d. at IV-13. .
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‘In short, there appears to be no legal, regulatory, or scientific justlfication
whatsoéver for DOE’s plan to dispose of massive quantities of Fernald's most
hazardous and radioactive wastes at NTS. DOE's plan is reckless and unsafe, and it
flagrantly violates the law. Please confirm by April 30, 2004, that this waste will not be
coming to Nevada, If DOE cannot so certify by that time, Nevada intends to seek
prompt judicial redress. | am confident Nevada's federal court will look no more
favorably on.DOE's expedient actions here than did the court in Idaho last summer,

BRIAN SANDOVAL
Attorney General -

Honorable Mike Leavitt, Administrator
U.S. Environmental Protection Agency

Honorable Nils J. Diaz, Chairman
U.8. Nuclear Regulatory Commission
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Aprif 30, 2004

rhe Honorable Brian Sandoval

s stomey Geners!
100 M. arson Street
~argon CItY, Nevada 89701-4717

Re: Waste Shipmenty [fom Fernald to Nevada Test Site

yeat Mr, Sandoval:

have been asked (o respond to your April 13, 2004, Jelter o Assistant Sacretary Roberset, In
hat letter you requested thal the Department of Energy certify that il will nol ship the matetials
nat are currently stored in the silos at jts Fernald facility to the Nevada Test Site. '

Che Departmient is evaluating the points raised in your letter, and at thix litne we are unable to
tate how Jong that process will take, Accordingly, [ have been authorized to represent that the
Jepartmetit will not ship any <!l the material stored in the Fernald silos to the Novada Test Site
vithout first providing ta you 45-days advancg notice,

Deputy Genergt‘Cournsel
Por Ldllpation
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Tuly 28, 2004

The Honorable Brian Sandoval
Attorney General'

100 N, Carson Street A
Carson City, NV 89701-4717

Re: Shiproent of Fernald Silo Wastes to the Nevada Test Site

Dear Attorey General Sandoval:

I appreciatec—i the opportuity to speak with you on July 6 about the Department’s plans
regarding the materials currently stored in three silos at the Department’s Fernald facility, AsI
indicated during our conversation, while we disagree with the legal objections raised in your

April 13 letter to Assistant Secretary Roberson to disposing of these materials at the Nevada Test

Site (NTS), we do share your findamental concern that any disposition must be protective of
human health and safety and of the environment. Accordingly, it seemed to us — and still does —

" worth exploring whether our legal differences can be compromised and set aside by developing a

process through which the Nuclear Regulatory Commission would be called upon to vouchsafe -

- the appropriateness of disposition at NTS, albeit not as a licensor,

Ia response to this suggestion you indicated that you needed a better understanding of
DOE’s legal position before you could assess the prospects for any compromise along these
lines. You therefore asked us to provide our’legal analysis of the basis for disposing of the
Femald silo materials at N'TS, and specifically mentioned thres issues that your April 13 letter
discussed: whether disposition would be consistent with section 312 of Public Law 108-137;
whether disposition would be consistent with DOE Order 435.1; and whether disposition would

" be comsistent with applicable Uraniwm Mill Tailings Radiation Control Act requirements. Itold

you we would get you our views on these issues within approximately two weeks, Thig letter
addresses each of those issues in order. o

- 1. Section 312 of Public Law 108-137 directs that “[n]otwithstanding any other
provision of law, the material in the concrete silos at the Fernald uranium processing facility
currently managed by the Department of Energy * * ™ ghall be considered ‘byproduct material’
as defined by section 11e.(2) of the Atomic Energy Act.” This direction is clear on its face: the
materials currently stored in the Fernald silos “shall be considered” 11e.(2) material ~ :
“notwithstanding any other provision of law.” However DOE or anyone else might otherwise
bave clagsified those materials, with the enactment of section 312 they are now, by law, 1le.(2)
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byproduct materisl,

Section 312 then goes on to state that “[t}he Nuclear Regulatory Commission ot an
Agreement State, as appropriate, shall regulate the material as *11e.(2) by-product material” for
the purpose of disposition of the material in an NRC-regulated nr Agreement State-regulated
facility.” Whether disposition at NTS of the materials cutrently stored in the Fernald silos
would be consistent with section 312 depends on haw this second sentence is read, Because
NTS is not an NRC-regulated or Agreement State-regulated facility, disposing of the Femald silo
materials at NTS would be inconsistent with the second sentence of section 312 if the second
sentence is construed to direct that those materials can only be disposed of at an NRC-regulated
of Agreement State-regulated facility. If, on the other hand, the second sentence of section 312
is read merely to direct the NRC (or an Agreement State) to regulate the Fammald gilo materials as
11e.(2) byproduct material in the event that DOE seeks to dispose of those materials ata
regulated facility, then section 312 poses no bar to disposition at NTS.

‘ Both the statutory text and-the legislative history of section 312 indicate that this latter
reading is the cotrect one. On its face, the text of section 312 simply does not say that the
Fernald silo materials must be disposed of in a regulated facility, Indeed, thetext does not
mandate any action on the part of DOE with respect to these materials. The direction provided
" insection 312 is instead to the NRC, which “shall regulate™ the Fernald silo materials as 11e.(2)
material, That direction, however, applics only “for the purpose of disposition of the material in
an NRC-regulated” facility. Section 312 thus pravides no direction at all that is applicable
where the Fernald silo materials are not disposed of in an NRC-regulated facility. Since
Department of Energy facilities are generally excepted from NEC regulation (see Atomic Buergy
Actof 1954, sec.11.5, 42 U.S.C. 2014.s; sec also AEA sec.110, 42 U.S.C. 2140; Energy
Reorgagization Act of 1975, sec.104, 42 U.S.C. 5814; Department of Energy Organization Act,
sec, 301, 42 U.S.C. 7151), and since Congress speaks clearly when it wants DOR's actions to be
subject to NRC regulation (see, e.g., 42 U.5.C. 5842 (titled “Licensing and Related Regulatory
Functions Respecting Selected [DOE] Facilities”)), an intent to restrict disposition of the Fernald
silo materials to NRC-regulated facilities or to require NRC licensing of a DOE facility such as
NTS by virtue of disposal of the Fernald material there cannot be inferred from the text of

section 312.

. Moreover, the legislative history of section 312 confinmns that it was meant to allow, but

- not compel, disposition of the Fernald silo materials st a regulated facility. Section 312 had its
genesis in DOE's desire to have the option of disposing of the Fernald silo materials at a

- commercial digposal facility, Since a commercial facility would be regulated by the NRC or an
Agreement State, that option was unavailable given the NRC's conclusion that its (and
Agreement States’) statutory authority to regulate byproduct material was limited to byproduct
material that ¢ither had been generated at sites that were licensed as of the date of the epactment
of section 11e.(2) in 1978 or that was generated at a licensed sife thereafter. In ze Bnviroosre of
Utah and Snake Rjver Alliance, NRC DD-00-06, at 18 (Deo. 13, 2000). Although the materials
stored in the Fernald silos met the physical criteria for byproduct material, they did not meet the
NRC’s definition' of 11e.(2) material because, as they were under the contrel of DOE, they had

2
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not been generated at a licensed facility.

Legislative attention was first focused on this problem in the Senate version of the
Energy and Water Development Appropriations Act for Fiscal Year 2004, where, as originally
introduced, what ultimately became section 312 read: “The Nuclear Regulatory Commisgion * *
* shall regulate the material as *11e.(2) by-product material’ ip the event that the Department of
Energy proposes to dispose of the material in an NRC-regulated * * * facility.” S. 1424, 108th
Cong, § 311 (2003) (emphasis added). See also S. Rep, No. 103-105, at 147 (2003) (this
pravision “allows the Department to dispose of certait waste at Fernald * * * as ‘bypraduct
material'’). On a parallel legislative track, on July 22, 2003, the Administration officially
transmitted a sitilar proposal, which was referred to the Senate Environment and Public Works
Committee (July 28) and the House Energy and Commerce Coramittee (July 25), and which
stated “If the Department of Energy disposes of the material in such a facility, the Nuclear
Regulatory Commission * * % ghall regulate the Material * * * * The Administration explained

that it was. offering this proposal so that the materiels stored in the Fernald silos *“cap be disposed .

of * * * at a commercial facility,” Letter from Spencer Abraham, Seoretary of Energy, to I,
Dennis Hastert, Speaker of the House, dated July 22, 2003 (emphasis added). Senator
‘Voinovich filed language based on this proposal as an amendment (S.A. 1443) to the Senate

version of the Energy Policy Act of 2003, S. 14, 108th Cong. (2003), which stated “the Secretary

may dispose of the material i a facility under the jurisdiction of the Commission or a State."
149 Cong. Rec. 810,696 (dsily ed. July 31, 2003) (emphasis added). This amendment was never
offered on the Senate floor, but in the Conference Report on the companion House bill, H.R. 6,
the House and Senate conferees included a provision stating that “[tJhe Department of Energy
may dispose of the material in a facility regulated by the Nuclear Regulatory Commission” and
that, “[i]f the Department of Energy disposes of the material in such a facility, the Nuclear
Regulatory Commission * * * shall regulaté the material as byproduct material.” H.R. Conf,
Rep. No. 108-375, § 634 (2003) (emphasis added). As the underscored language in these
precursors to section 312 clearly states, Congress’s intention was to give DOE the option of
dispdsing of the Fernald silo materials at an NRC-regulated facility, not to limit DOE's disposal

options to NRC-regulatéd facilities.

There is no indication if the legislative record that Congress meant to convey any °
different intention when, in Conference Committee on the Energzy and Water Development
Appropriations Act, it “modifie[d] [the] provision proposed by the Senate” by changing “in the

-event that the Department of Energy proposes to dispose” to the more succinot final formulation,
“for the purpose of disposition.” H.R. Conf. Rep. No. 108-357, at 175 (2003), Had Congress
intended this variation in wording to convert what throughout the legislative process had always
been understood to be an aption into a mandate, it is reasonable to expect that it would have
provided some indication that it was making such a fundamental change. There is no such
indication, however, anywhere in the legislative record. In fact, the only clear substantive
modification that the Conference Committee made to the original Senate proposal was to add the

ote processing residnal materials in the Niagra Falls Storage Site managed by the Army Corps of

Engineers as material that also shall be considered 11e.(2) byproduct material, This addition
suggests that the reason why the Conference Committee chose to abbreviate.the language that

3
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the Senate had employed was to avoid an overly cumbersome formulation such as *in the event
that the Department of Energy or the Army Corps of Engineers, as appropriate, proposes to
dispose.” In any event, the Conference Committee Report reaffirmed that Congress’s intent
remained what it had been all along; to “allow] ] the disposal of certain waste at Fernald % * * a5
‘byproduct material.'”” H.R, Conf. Rep. No. 108-357, at 175 (eraphasis added).

2, The Fernald silo materials are managed by DOB putsuent to its authority under the
Atomic Energy Act, see, e.g., 42 U.S5.C. 2121(a)(3), 2201(b), and the Department of Eergy
Orgauization Act, see, e.g., 42 U.S.C. 7133(a)(8). Under these authorities DOE may, inter alla,
“egtablish by rule, regulation, or order * * * standards and instructions to govern * * * special
nuclear material, source material, and byproduct material," 42 1J.8.C. 2201(b), and may “provide
for safe storage, processing, transportation, and disposal of hazardons waste (including
radioactive waste)" resulting from the program activities of DOE and its predecessor agencies.
42 U.S.C.2121(a)(3). Pursuant to these authorities DOB has adapted Order 435.1, which
establishes standards and procedures for managing radioactive wastes at DOE-owned facilities.

Under Order 435.1 DOE may dispose of “small quantities™ of 11e,(2) byproduct
materials in a low-level waste disposal facility (such as at NTS) “provided they can be managed
to roeet the requirements for low-level waste disposal.” We do not understand there to be any
doubt that the Fernald silo materials “oan be managed to meet the requirements for low-level
waste disposal” at NTS. The proposal to dispose at NTS of the materials currently stored in the
Fernald silos was the product of a rigorous public process conducted under the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA), at the end of which DOR
and the United States Environmental Protection Agenoy jointly decided that the appropriate
disposition for these materials i3 to dispose of them either at NTS or at a commercial disposal
facility. Inaddition, DOE bas prepared a Performance Assessment for the disposal of the
~ Ferpald silo materials at NTS which demonstrates that disposal of the Fernald silo materials at
© NTS would meet the disposal requirements set forth in Order 435.1, Manual, Chapter IV, for

low-level waste. For example, the Performance Assessment caloulated potential doses and
potential releases for a [,000 year period, 2ud conc¢luded that disposal at NTS of the Fernald silo
materials would result in a radon flux level of about 3 pCi per square meter per second, a level
well below the 20 pCi per aquare meter per second requirement, ~ ‘ '

i

A question has been raised, however, whether the Fernald silo materials exceed the

« “sma)l quantities” of 11e.(2) material that can be disposed of as low-level waste wnder Order
435,1 since the volume of the Fernald silo materials is about 14,000 cubic yards. It would be
odd to interpret this requirement of the Order as precluding disposal of the Fernald silo materials
at NTS since the CERCLA decision to do just that had already been made, In fact, the Guide to
Order 435.1 dispels any ground for speculation as to whether the Osdex sub silentio
countermanded that CERCLA.decision: it specifically mentions; (at IV-13) the Fernald materials
as an example of 11e.(2) material that can be disposed of as low-leve] waste. As the Guide
explains (at I'V-12), the “small quantities” requirernent is intended to distinguish the 11e.(2)
material that can be disposed of as low-leve] waste from the material found at byproduct waste
tailings sites subject to UMTRCA. UMTRCA, sites typically contain two to seven million cubie

4

# BOL!l ¥89 SLL b HLYON VYD ABNLHOLLV/WVBE:8 +0-0€-L




[
. - WLl VIO

— &~

= B770

yards of byproduct material per pile. Seen in this light, it is plain that disposing of the ruch -
smaller volume of Fernald materials as low-level waste is not what the *“small quantities”

requirement of Order 435.1 wag intended to prevent.

3. UMTRCA was enacted to deal with uranium mining and processing wastes produced
outside of the DOE complex. It established a “Remedial Action Program” for uranium
processing sites (Title I), and a framework for “Uranivm Mill Tailings Licensing and
Regulation” (Title II), Section 206 of UMTRCA added 2 new ssction to the Atomic Energy Act,
42 U.8.C, 2022, which required EPA to promulgate “standards of generzl application * * * for
the protection of the public health, safety, and the environment from radiological and
nopradiological hazards associated with residual radioactive materials.” Sections 202, 203 204
apd 205 of UMTRCA added or amended various sections of the Atomic Energy Act to give the .
NRC regulatory jurisdiction over “Certain Byproduct Material.” 42 U.8.C. 2113 (title), 21 14

(same).

Pursuant to the authority delegated to it in UMTRCA, the NRC has promulgated 10
C.F.R. Part 40, which sets forth “procedures and criteria for the issuance of licenses™ and
““urovide[s] for the disposal of byproduct material.” 10 C.F.R. 40.1(a). By the express terms of
part 40, however, the requirements of that part are inapplicable to DOE “except * * * fo the
extent that its facilities and activities are subject to the licensing and related regulatory authority
of the Commission pursuant to section 202 of the Bnergy Reorganization Act of 1974 [42 U.S.C.
5842] and the Uraninm Mill Tailings Radiation Control Act of 1978 [42 U.S.C. 2111-2114)." 10
C.F.R. 40.4. Neither of these exceptions is applicable to the materfals stored in the Fernald silos
and their disposition: Section 202 of the ERA. defines certain specific contexts in which DOE
facilities are subject to NRC Hcensing, none of which is implicated here. And the relevant
UMTRCA provisions apply to DOE only where it takes over ownership and custody of
byproduct material or a disposal site from an NRC licensee, which also is not the case here.
Accordingly, disposition at NTS of the materials stored in the Femald silos is not subject to NRC

regulation under 10 C.F.R. Part 40.

Parsuant to the authority delegated to it it UMTRCA, EPA has promulgated 40 CFR.
Part 192, which establishes health and environmental protection standards for uranitum afid
thorfum mill tailings. Subparts A, B and C of Part 192 are expressly applicabla anly to sites
* designated under sections 102 or 108 of UMTRCA, 42 U.S.C, 7912, 7918, and thus are
inapplicable here. Subparts D and E of Part 192 by their express terms only apply to the
management of byproduct material under section 84 of the Atomic Energy Act, 42 U.S.C. 2114,
which “simply suthorizes the NRC to itmplement and enforce the standards to be prooulgated by
EPA at those sites it licenses as well as at the sites to be remediated by DOE under Title I [of
UMTRCA]," NRC DD-00-06 at 13. This too is inapplicable to disposition at NTS of the
materials stored in the Fernald silos.
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The foregoing legal analysis of the issues raised in your April 13 letter to Assistant
Secretary Roberson summarijzes the legal basis for proceeding with the planned disposition at
NTS of the materials that ate currently being stored in the silos at Fernald. It is provided partly
in the hope that it will persuade you that it is correct, but also in the hope that it is at least
sufficient to persuade you that there are grounds for seeing whether we can set our legal
differences aside and instead work together to develop a process that will provide assurances that
disposal at NTS of the Fernald silo materials will be, as DOE believes, consistent with the
protection of human health and safety and the envitonment. For example, although we helieve
that the requirements of 40 C.F.R, Part 192 are inapplicable as regulations, we also believe that
disposing of the Fernald materials at NTS would in fact conform with those requirements, and
we are willing to work to devise a process that would let the NRC review this question.

Pleass let me know at your earliest convenience whether you are interested in pursuing
this path. '
Sincerely,
Lee Liberman Otis
General Counsel
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August 23, 2004

Ms. Lee Liberman Oftis
General Counsel

U.S. Department of Energy
Room BA-245

1000 Independence Ave. S.\W.
washington, 0.C. 20685

Re: Proposed Shipmants of 11e.2 wastes from Fernald to Nevada Test Site

Dear Ms. Otis:

Thank you for your letter of July 28, 2004, explaining DOE's pasition concerning
disposition of the Farnald siic wastes at the Nevada Test 8ite (NTS), After studying it. |
am evan more certain that these dangerous wastes cannot lagally be disposed of at
NTS, and in any event, {t would be inappropriate for me 10 enter into an agreement with
you that would viglate applicable taws, While | appraciate the dilemma DOE is in with
-mspect to these wastes, the solution is nat to disragard the law to facilitate an expedient
fisposal option. Instead, DOE should take the appropriate steps now to secure
lacement of these materials for storage or disposal at an NRC or Agreement State
censed facility,

We disagree with you on your interpretation of Section 312 of Public Law 108-
37. Having defined the Fernald silo wastes as 11e.2 wastes, that law goes on to &tats
at “filhe Nuclear Regulatory Commission or an Agreement State, as appropriate, shall
gulate the matertal as 11e.2 byproduct material for purpose of disposition of the
aterial in an NRC-regulated or Agreement State-regulated facility.” If this sentence
gans what you advocate—that it simply directs NRC (or an Agreement State) to
julate the materials in the event DOE elects to dispose of those materials in 2
yulated facility—then the sentence itself is wholly unnecessary and redundant, since
waste materials (including DOE wastes) can ever be dispased of in a “regulated”
ility without being regulated by NRC or an Agreement State,

Having defined the wastes as 11e.2, Congress needed to do nothing more to
ve at your interpretation. But Congress wisely did otherwise.
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Moreover, the legislative history provisions you cite strangly support the view
that, in enacting the actual language of the statute, Congress deliberately removed the
elective element of previous drafts. Indeed, we know that Envirocare and its lobbyists
were pushing the drafters for this precise result because they wanted to emerge from
the appropriations process as the exclusive disposal option for the Fernald silo wastes.
Of course, the wastes later proved o be too hazardous for Enviracare's stzate regulators

1o allow disposal there, but that does not negate the intent of the statute.

It is unreasonable to believe that. having reclassified these wastes in a non-
conservative direction relative to safsty in the first sentence of the legislation, Congress
wouid then, in the second sentence, give DOE the option to simply dispose of the
wastes in an unlicensed, uniined facility that does not even remotely meet the

protections required by NRC or Agreement States for 11e.2 disposal.

Precisely bacause Congress knew it was cutting corners to facilitate cleanup by
redefining the Fernald silo wastes, it is far more plausible that it wished to ensure that
the precautions of an NRC ar Agreement State license be applied.

in short, even giving DOE the full benefit of Chevron, we think your reading of the

statute is irrational, contrary to the normal precepts of statutery construction, contrary to
the legislative history; contrary to sound safety policies implicit in all regulatory regimes

for 11e.2 wastes, and impermissible under the law.

Similarly, your argument with respect to DOE's Order 435.1 is unpersuasive,

After all, that rule begins with the mandate that 11e.2 wastes are preciuded from being
disposed of in a low-level disposal site. Such a mandate is necessary because low-

| level sites have none of the pratections customarily associated with hazardous as well
as radioactive constituents, unfess, unfike NTS's Pit §, they are also permitted for RCRA

wastes and/or 11e.2 wastes.

Moreover, it is difficult to beflieve that any judge would consider 3,750 truckloads
of wastes, wastes more dangerous than ail other 118.2 wastes, as a "small gquantizy”
qualifying for a wholesale exemption from your own disposal rule. ndeed, that quantity
substantially exceeds the annual quantity of all hazardous wastes disposed in Nevada

at every permitted RCRA facility combined. :

It it is DOE's desire to radically redefine “small quantity' to ‘actually mean "jarge
wantity,” then you are required to follow the APA's rulemaking requirements. You
:annot obliterate ane of your own rules by the mere stroke of a pen in a CERCLA order.

Finally, your discussion of UMTRCA appears to illustrate exactly why your
roposal to dispose of the Fernald silo wastes at NTS is, [lke your other self-serving
nterpretations,” out of bounds. As you note, Part 40 and Part 192, regulating 11e.2
ilings, indeed do not apply to DOE's disposal facillties, That is undoubtedly why the
afters of Order 435.1 precluded disposal of 11e.2 materials in DOE's low-level

Sposal sites.
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{f such materialg were dispesed of in DOE's low-level sites, they waould not ve
subject to the kind of protections needed for waste this dangerous. [t is precisely
because Part 40 ang Part 192 do not apply to NTS that Nevada objects to your proposal
and believes your interpretation of the law fo be incorrect. Put simply, your
interpretation strains to avoid the application of any of the established disposal
standards by which Nevada's citizens and environment can be protected from this

dangerous waste,

In conclusion, on behalf of the citizens of Nevada, | will continue to oppose any
effort by DOE to dispose of these unauthorized and highly dangeraus wastes at NTS, a
site that is wholly inappropriate and unlicensed to accept the Fernald wastes.
Moreover, despite your suggestion otherwise, | will not enter into an agreement with

DOE that compromises the law.

Specifically, | do not understand how DOE could ask NRC to vouch for the safety
of disposal of wastes at NTS when NRC has no jurisdiction to do so. Your suggestion
contradicts former acts of DOE. For-example, DOE exprassly rejected this sort of
voluntary oversight role by NRC in Waste Control Specislists v. DOE, 141 F.3d 564 (5th
Cir. 1998). : _

Iif you are confident that NTS can meet the requirements of Part 192, then
perhaps you should simply apply for an 11e.2 disposal license for the site. Nevada
would not, and could not, abject to disposal of this material in an appropriately licensed

and properly lined and regulated landfill.

If you are sseking other disposal options, | understand that Wa‘ste'Conrrol

Specialists (WCS) has applied for an 11e.2 disposal license for its site in West Texas.
This site has rail access and WCS is both legally able and willing to store the wastes
there ‘pending issuancé of its 11e.2 license. Unlike DOE's NTS proposal, this option
wauld be legal, cost effective, and provide a permanent solution that protects the healtn

and safety of the citizens of Nevada and Ohio.

_Since regards,

BRIAN SANDOVAL
- Attorney General

3y United States Maif and Facsimile (202-586-1493)
{
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